UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

M CHAEL L. DI AMORE,
Plaintiff

v. . 3:01-CV-961 (EBB)

AVERI CAN HONDA MOTOR CONPANYJ
| NC. , :

RULI NG ON SECOND MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

This lawsuit arises out of a claimbrought by Plaintiff M chae
L. Di Anore ("Di Anore" or "Plaintiff") against his fornmer enployer
Aneri can Honda Mot or Conpany, Inc. ("Honda" or "Defendant") under the
Enpl oyee Retirement Inconme Security Act of 1974 ("ERI SA"). Di Anore
al l eges that he was induced to take early retirement due to
m srepresentations regarding an upcom ng nodification in his
retirenment benefits, which would have given him additional funds on a
nont hly basis. Honda's first Mdtion for Summary Judgnent, filed
bef ore di scovery, was denied based on Di Anore’s affidavit. This
Court held that there were genuine issues of fact regarding Di Anmore’s
knowl edge of the enhanced plan when he retired prior to its
inception. Now that discovery has been conpl eted, Honda again noves

for summary judgnment.



STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under st andi ng of the issues raised in, and decision rendered on, this
Motion. The facts are distilled fromthe Conplaint, the parties
menor anda of | aw and exhibits thereto, and their Local Rule 9 (c)

St atenents.

Di Anrore was enpl oyed by Honda from September 21, 1978 until his
early retirement on October 12, 1999. During this period, he was a
participant in the American Honda Retirenent Plan (the "Plan").

Di Anore currently receives early retirenment benefits fromthe Plan of
approxi mately $1, 700 per nonth. Had he retired on or after January
1, 2000, he would receive approximtely an additional $255 a nonth in
early retirement benefits fromthe Pl an.

Since 1987, when Honda inplenmented a voluntary separation
program Di Anore testified that he had heard "ongoi ng, pretty
consistent” runors that Honda would be offering some sort of early
retirenment incentive for Plan participants. Accordingly, in
Novenmber, 1998, he contacted Natalie Enoki ("Enoki"), Honda's Manager
of Conpensation, Benefits and Payroll, to ask whether any early
retirenment enhancenent benefits were planned. Di Anore testified that
Enoki informed himthat nothing was currently planned, but that the
Conpany eval uated such matters routinely.

Al so in November, 1998, Di Anore was consi dering seeking



enpl oynent outside of Honda because he believed that his career
advancenent opportunities at Honda had becone |imted.

Di Anrore testified and Enoki has averred that Di Anore called her
again in late May or early June, 1998, to inquire as to whether any
early retirenment incentives were planned. Di Anpore testified that
Enoki again infornmed himthat nothing was currently planned, but that
t he Conpany "eval uated such matters routinely”. Enoki never spoke
with Di Anore again before his retirenment. Di Anore testified that he
had call ed her one nore time, but never bothered to | eave a nmessage
on her voice-mil

On July 16, 1999, subsequent to his conversation w th Enoki,

Di Anore all eges that he asked Ira Yawni ck ("Yawnick"), a Honda
benefits enpl oyee who was visiting Honda’s W ndsor, Connecti cut

of fices, whether "there was any early retirement programin the

wor ks" at Honda. Di Anpore testified that, once again, Yawnick replied
t hat he was "unaware of anything."

On or about July 23, 1999, Di Anore was offered a position with
New Pi per Aircraft Co., Inc. ("Piper") in Florida. On or about
August 11, 1999, Di Anore sent a letter to Piper formally accepting
the offer of enploynment, indicating a start date of Septenber 13,
1999.

Al so on August 11, 1999, Di Anore provided notice to Honda of

his intent to take early retirement. However, he also wanted to



extend his formal retirenent date as far out as possible by using his
accrued vacation tine. Honda requires that enployees actually work
their last day prior to retirenment and pernmts accrued vacation tinme
to be used to extend a retirenment date up to four weeks.
Accordingly, in a meno to his supervisor, Di Anore requested that his
retirement beconme effective on October 12, 1999 and that his |ast day
of work would be October 11, 1999. Honda agreed to Di Anore’s request
and his second to |last day of enploynent was Friday, Septenber 10"
He planned to fly up fromFlorida to work his official |ast day on
Oct ober 11, 1999.

After July 16, 1999 and prior to the week of Septenber 27,
1999, Di Anore testified that he nmade no further inquiries about an
incentive program His next inquiry was made during the week of
Sept enber 27, 1999, fromFlorida. He called Ellen Larinmer, a Honda
benefits enpl oyee who was hel ping himprocess his retirement forns.
Di Anore asserts that he asked Larinmer about runors that Honda woul d
be offering an earlier retirnent incentive. According to Di Anore,
Larimer confirmed the runmors but said she had nothing specific to
tell him

On or about June 29, 1999, Enoki was first asked by her
supervisor, Gary Kessler ("Kessler") to take a | eadership role in
gat hering and analyzing information on a wi de variety of potenti al

options for enhancing Honda s early retirement benefits. Her



uncontradicted affidavit denpnstrates that she began this
investigation long after she had | ast spoken wi th Di Anore.

Over the next several nonths, Enoki worked with other
executives in gathering and analyzing information on a w de variety
of potential options for enhancing the retirenent plan. Neither
Larimer nor Yarnick was part of this executive team

Bet ween August 11 and Septenber 23, Honda' s executive team
priced and re-priced a nunber of early retirenment benefit enhancenent
options with an outside actuarial consultant and prepared to nmake a
presentation to the Board of Directors of Honda.

The Board was presented with three early retirenent options by
Enoki and Kessl er on Septenber 24, 1999, and on that date the Board
voted to anmend the Plan by adopting one of the early retirenent
enhancenent options presented. The enhancenent only applied to
people retiring after January 1, 2000.

Di Anrore flew to Connecticut for his last day of work, October
11. On that date, he was advised of the early retirenent
enhancement. Prior to this date, D Anore had set for hinmself a fina
cut-off date of October 7 in order to see if Honda was going to offer
enhancenent benefits. Neither Honda nor Piper set this date.

Rat her, it was self-inposed by Di Anore on his own.
After being officially advised of the enhancement Di Anore

never: (1) asked Honda about the possibility of delaying his



retirenment; (2) made any actual request to delay his retirenment; (3)
contacted Piper to ask that he be granted extended time off to return
to Honda. At his deposition, when asked what he woul d have done had
he known of the enhancement, he testified that he "didn’t know. "
| nstead, he went back to Piper full time and then demanded that Honda
provi de himthe benefits enhancenment based on the fact that the
enhancenent deci sion was nmade prior to his retirement and on the two
Enoki conversations. His request was rejected because he retired
prior to January 1, 2000. His appeal of this decision was also
rejected.

This lawsuit followed, claimng breach of fiduciary duty by the
ERI SA fiduciary and material m srepresentati ons nmade to him by Enoki.

LEGAL ANALYSI S

| . The Standard of Revi ew

In a notion for summary judgnment, the burden is on the
nmovi ng party to establish that there are no genuine issues of
material fact and that he is entitled to judgnment as a matter

of law. Fed. R Civ. P. 56(c). See also, Anderson v. Liberty

Lobby, 477 U. S. 242, 256 (1986)(plaintiff nust present
affirmative evidence in order to defeat a properly supported
notion for summary judgnent). Although the noving party has
the initial burden of establishing that no factual issues

exi st, “[o]nce that burden is net, the opposing party nust set



forth specific facts denonstrating that there is a genuine

issue for trial." Sylvestre v. United States, 771 F. Supp.

515, 516 (D. Conn. 1990).

| f the nonnoving party has failed to make a sufficient
showi ng on an essential element of his case with respect to
whi ch he has the burden of proof at trial, then summary

judgnment is appropriate. Celotex Corp. v. Catrett, 477 U.S.

317, 322 (1986). “In such a situation, there can be ‘no
genui ne issue as to any material fact,’ since a conplete
failure of proof concerning an essential element of the
nonnmovi ng party’s case necessarily renders all other facts

immterial.” |d at 322-23. Accord, Goenaga v. March of Di nes

Birth Defects Foundation, 51 F.3d 14, 18 (2d Cir. 1995)

(nrovant’s burden satisfied if it can point to an absence of
evidence to support an essential elenent of nonnoving party’s
claim. In this regard, nere assertions and concl usi ons of

t he party opposing summary judgnent are not enough to defend a

wel | - pl eaded notion. Lanontagne v. E.lI. Dupont de Nenmours &

Co., 834 F. Supp. 575, 580 (D. Conn. 1993), aff’'d 41 F. 3d 846
(2d Cir. 1994).
The court is mandated to “resolve all the anmbiguities and

draw all inferences in favor of the nonnmoving party.

Aldrich v. Randol ph Cent. Sch. Dist., 963 F. 2d 520, 523 (2d




cir.), cert. Denied, 506 U S. 965 (1992). “Only when

reasonabl e m nds could not differ as to the inpact of the

evidence is summry judgnent proper.” Bryant v. Mffucci, 923

F.2d 979, 982 (2d Cir.), cert. Denied, 502 U.S. 849 (1991).
| f the nonnoving party submts evidence which is “nerely

col orable”, or is not “significantly probative,” summary

j udgnment may be granted. Anderson, 477 U. S. at 249-52
(scintilla of evidence in support of plaintiff’s position
insufficient; there nust be evidence fromwhich a jury could

reasonably find in its favor). See also, Reeves v. Sanderson

Pl unbi ng Products, Inc., 120 S.Ct. 2097 (2000).

1. The Standard as Applied

ERI SA i nposes a fiduciary duty on enployers with retirenent
pl ans to act "solely in the interest of the participants and
beneficiaries.” 29 U S.C. 8 1104(z). The Second Circuit held in

Mullins v. Pfizer that a plan adm nistrator nmay not make affirmative

mat eri al m srepresentati ons about proposed future changes to an
enpl oyee benefit plan. Millens, 23 F.3d 663, 669 (2d Cir. 1994).

Such material m srepresentations are a breach of the fiduciary duty.

Bal |l one v. Eastman Kodak Co., 109 F.3d 117, 122 (2d Cr. 1997). \hen
an ERI SA fiduciary makes guarantees regarding future benefits that
m srepresent present facts, the m srepresentations are material if

t hey woul d induce a reasonable person to rely on them 1Id. A



nm srepresentation nust be material in order to be actionable.

Pocchia v. NYNEX Corp., 275, 278 (2d Cir. 1996).

The difficulty with D Anore’s position is that no one nade any
m srepresentations to him Iet alone material ones. |In Novenber,
1998, through the early summer of 1999, Di Anpore testified that Enoki
advi sed himthat nothing was currently planned, but the Conpany
"eval uated such matters routinely."
These statements were true when made; thus there could be no present
mat eri al m srepresentati ons about future events. It was not until
June 29, 1999, that Honda even began to consider such an enhancenent
plan. It was not until Septenber 23, 1999 that the Board approved
one of the three proffered options for those who retired after
January 1, 2000.

| nasmuch as neither Larimer nor Yawnick had nothing to do with
t he di scussions about the possible enhancenent, nothing they could
have said to himwas a m srepresentation.

As a matter of law, no statements made to Di Anore
m srepresented the present status of internal deliberations.
Accordingly, there is no breach of the fiduciary duty and sunmary
j udgnment nust be granted.

CONCLUSI ON

Plaintiff has failed to set forth any genui ne issues of

mat eri al fact upon which he would bear the burden at trial,



Resultingly, Defendant’s Second Motion for Summary Judgnent [ Doc.

37]is hereby GRANTED. The parties shall bear their own fees and

costs. The Clerk is directed to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of Decenber, 2002.
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